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Court of Appeals of the District of Columbia 


No. 5983. j 

United States of America to the Use of I. SI Turover, 

Appellant, 

vs. | 

Charles H. Tompkins Company, a Corporation, et al. 

a Supreme Court of the District of Columbia. 

At Law. j 

No. 80324. 1 

United States of America to the Use of I. S. [Turover, 

Plaintiff, 

vs. 

i 

Charles H. Tompkins Company, a Corp., and j Seaboard 
Surety Company, a Corp., Defendants. 

■ 

United States of America, | 

District of Columbia, ss: I 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following pa¬ 
pers were filed and proceedings had in the abo^e-entitled 
cause, to wit: | 
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UNITED STATES OF AMERICA, ETC., VS. 

1 Declaration. 

Filed September 30, 1931. 

In the Supreme Court of the District of Columbia, Sitting 

as a District Court. 

At Law. 

No. 80324. 

United States of America to the Use of I. S. Turover, 

Plaintiff, 

vs. 

Charles H. Tompkins Company, a Corp., and Seaboard 
Surety Company, a Corp., Defendants. 

United States of America which sues herein for the use 
and benefit of I. S. Turover, doing business in the District 
of Columbia, sues the defendants, Charles H. Tompkins 
Company, a corporation, and the Seaboard Surety Com¬ 
pany, of New York City, New York, a corporation, both of 
which defendants likewise carry on business in the District 
of Columbia, for that on, to-wit, the 19th day of June, 1930, 
the defendant, Charles H. Tompkins Company, a corpora¬ 
tion, entered into a certain formal contract in writing with 
the United States of America to furnish labor and mate¬ 
rials and perform all work required in connection with 
clearing the site, excavating and foundation work for the 
new addition to the House Office Building, located in the 
District of Columbia, the same being a public building or 
public work within the meaning of the act of Congress of 
August 13th, 1894, as amended by the act of Congress of 
February 25th, 1905, by the terms of which said contract 
the said defendant, Charles H. Tompkins Company, a cor¬ 
poration, undertook and agreed to furnish all labor and 
materials and perform the work required for the excava¬ 
tion and concrete foundations of said new House Office 
Building for the sum of, to-wit, $158,500.00, in accordance 
with the provisions of the statute in such cases made 

2 and provided, and for that said Charles H. Tompkins 
Company, a corporation, before commencing said 

work under said contract as aforesaid, was required to 
give and did give a bond to the United States of America 
in the penal sum of, to-wit, $79,250.00, which said bond was 
executed by the said defendant, Charles H. Tompkins Com- 
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CHARLES H. TOMPKINS COMPANY ET JfL. 

I 

pany, a corporation, as principal, and by the said defend¬ 
ant, Seaboard Surety Company, of New Yoijk City, New 
York, a corporation, as surety, and was dul^ signed and 
sealed by the said principal and surety on, to-Wit, the 19th 
dav of June, 1930, and delivered to the Unitbd States of 
America, which said bond is now shown to the Court, 
wherein and whereby said obligors acknowledged them¬ 
selves indebted unto the United States in the denal sum of, 
to-wit, $79,250.00, as aforesaid, and for the payment thereof 
found themselves, their heirs, administrators, executors and 
successors, jointly and severally, subject to, however, the 
condition in said bond, said condition being as follows: 

“Now, therefore, if the principal shall well and truly 
perform and fulfill all the undertakings, covenants, terms, 
conditions, and agreements of said contract during the orig¬ 
inal term of said contract and any extensions thereof that 
mav be granted by the Government, with or without notice 
to the surety, and during the life of any guaranty required 
under the contract, and shall also well and truly perform 
and fulfill all the undertakings, covenants, terms, conditions 
and agreements of any and all duly authorized modifica¬ 
tions of said contract that may hereafter be njade, notice 
of which modifications to the surety being hereby waived, 
and if said contract is for the construction or {repair of a 
public building or a public work within the meaning of the 
act of August 13, 1894, as amended by act of February 25, 
1905, shall promptly make payment to all persons supply¬ 
ing the principal with labor and materials in tlpie prosecu¬ 
tion of the work provided for in said contract, aijd any such 
authorized extension or modification thereof, then, this obli¬ 
gation to be void; otherwise to remain in full force and 
virtue. 7 9 

That thereafter said defendant, Charles H. Thompkins 
Company, a corporation, as aforesaid, entered upbn the per¬ 
formance of said contract. That during the performance 
of the work required under said contract it becime neces¬ 
sary to obtain and use certain lumber in the process 
3 of erecting, supporting and bracing of forms for 
pouring concrete into the foundations of said new 
House Office Buliding, which lumber was purchased and 
obtained from the use plaintiff, I. S. Turover, b^ the Dis¬ 
trict Concrete Company, a corporation, sub-contractor to 
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the defendant, Charles H. Thompkins Company, a corpora¬ 
tion, as aforesaid, in accordance with the particulars of 
demand attached hereto and prayed to be read as part 
hereof; that the said lumber purchased from the use plain¬ 
tiff by the said District Concrete Company, a corporation, 
sub-contractor, to the defendant, Charles H. Tompkins 
Company, a corporation, as aforesaid, was used in the 
prosecution and performance of the work agreed by said 
Charles H. Tompkins Company, a corporation, to be done 
under the contract by it with the United States of America 
as aforesaid. That the fair and reasonable value of said 
lumber and the amount agreed to be paid therefor by the 
said District Concrete Company, a corporation, to the plain¬ 
tiff is and was the sum of $465.47. That the use plaintiff 
has not been paid the sum last mentioned or any part 
thereof, or any interest thereon. 

That the aforesaid contract between the United States 
of America and the said defendant, Charles H. Tompkins 
Company, a corporation, was fully completed and per¬ 
formed on, to-wit, the 15th day of December, 1930, and final 
settlement thereof made bv the United States of America 
to the said Defendant, Charles H. Tompkins Company, a 
corporation, as aforesaid, on, to-wit, the 2nd day of Febru¬ 
ary, 1931, that is to say, more than six months before and 
within one year of the filing of this suit, on, to-wit, the 
30th day of September, 1931, pursuant to statute in such 
cases made and provided, and said use plaintiff has fur¬ 
nished to the department of the United States Government 
under whose direction said contract was performed, that 
is to say, the Architect’s Office of the United States 
4 Capitol, his affidavit that materials for the prose¬ 
cution of £aid work had been supplied by him, and 
that he had not been paid said sum or any part thereof; 
that thereupon said use plaintiff procured certified copies 
of the original contract and bond as aforesaid for the pur¬ 
pose of filing this suit, and in accordance with the provi¬ 
sions of the statute in such cases made and provided. 

Plaintiff further avers that no suit has been brought by 
the United States of America upon the bond and contract 
hereinbefore described within the period of six months 
after the completion of and final settlement under said con¬ 
tract, as hereinbefore set forth. 
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CHARLES H. TOMPKINS COMPANY ET AL. 

Wherefore plaintiff brings this suit in thle name of the 
United States of America and claims to recover of the de¬ 
fendants the said sum of $465.47, with interest from the 
24th day of October, 1930, besides costs. 

SIMON HIRSjEIMAN, 
Attorney for Use Plaintiff. 

Affidavit of Merit. j 

, i 

* # * # * # # 

District of Columbia, ss: I 

I. S. Turover, being first duly sworn according to law, on 
oath deposes and says: That he is the person named as 
plaintiff in the above entitled cause of action, and has per¬ 
sonal knowledge of the matters and things hereinafter set 
forth: That said defendants are .justly indebted unto the 
plaintiff in the full sum of $465.47, with interest, which in¬ 
debtedness arose as follows: That on, to-wit, the 19th day of 
June, 1930, the defendant, Charles H. Tompkins Company, 
a corporation, entered into a certain formal contract in writ¬ 
ing with the United States of America to furnish labor 
5 and materials and perform all work required in con¬ 
nection with clearing the site, excavating and foun¬ 
dation work for the new addition to the House Office Build¬ 
ing, located in the District of Columbia, the same being a 
public building or public work within the meaning of the 
act of Congress of August 13th, 1894, as amended by the 
act of Congress of February 25,1905, by the tetrns of which 
said contract the said defendant, Charles H. Tompkins 
Company, a corporation, undertook and agreejd to furnish 
all labor and materials and perform the work required for 
the excavation and concrete foundations of said new House 
Office Building for the sum of, to-wit, $158,500.00, in ac¬ 
cordance with the provisions of the statute in such cases 
made and provided, and for that said Charles BL Tompkins 
Company, a corporation, before commencing] said work 
under said contract as aforesaid, was required to give and 
did give a bond to the United States of America in the 
penal sum of, to-wit, $79,250.00, which said bojid was exe¬ 
cuted by the said defendant, Charles H. Tompkins Com¬ 
pany, a corporation, as principal, and by the said defend¬ 
ant, Seaboard Surety Company, of New York City, New 
York, a corporation, as surety, and was duly signed and 
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sealed by the said principal and surety on, the 19th day 
of June, 1930, and delivered to the United States of Amer¬ 
ica, which said bond is now shown to the Court, wherein 
and whereby said obligors acknowledged themselves in¬ 
debted unto the United States in the penal sum of, to-wit, 
$79,250.00, as aforesaid, and for the payment thereof bound 
themselves, their heirs, administrators, executors and suc¬ 
cessors jointly and severally, subject to, however, the con¬ 
dition in said bond, said condition being as follows: 

6 “Now, therefore, if the principal shall well and 

truly perform and fulfill all the undertakings, cove¬ 
nants, terms, conditions, and agreements of said contract 
during the original term of said contract and any exten¬ 
sions thereof that mav be granted bv the Government, with 
or without notice to the surety, and during the life of any 
guaranty required under the contract, and shall also well 
and truly perform and fulfill all the undertakings, cove¬ 
nants, terms, conditions and agreements of any and all 

dulv authorized modifications of said contract that mav 
• * 

hereafter be made, notice of which modifications to the 
surety being hereby waived, and if said contract is for the 
construction or repair of a public building or a public work 
within the meaning of the act of August 13, 1894, as 
amended by act of February 25, 1905, shall promptly make 
payment to all persons supplying the principal with labor 
and materials in the prosecution of the work provided for 
in said contract, and any such authorized extension or 
modification thereof, then, this obligation to be void; other¬ 
wise to remain in full force and virtue.” 

That thereafter said defendant, Charles H. Tompkins 
Company, a corporation, as aforesaid, entered upon the 
performance of said contract. That during the perform¬ 
ance of the work required under said contract it became 
necessary to obtain and use certain lumber in the process 
of erecting, supporting and bracing of forms for pouring 
concrete into the foundations of said new house office build¬ 
ing, which lumber was purchased and obtained from the 
use plaintiff, I. S. Turover, by the District Concrete Com¬ 
pany, a corporation, sub-contractor to the defendant, 
Charles II. Tompkins Company, a corporation, as aforesaid, 
in accordance with the particulars of demand attached 
hereto and prayed to be read as part hereof; that the said 
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lumber purchased from the use plaintiff by the said Dis¬ 
trict Concrete Company, a corporation, subcontractor to 
the defendant, Charles H. Tompkins Company, a corpora¬ 
tion, as aforesaid, was used in the prosecution and per¬ 
formance of the work agreed by said Charles |H. Tompkins 
Company, a corporation, to be done under the contract by 
it with the United States of America as aforesaid. That 
the fair and reasonable value of said lumjber and the 
amount agreed to be paid therefor by the said District Con¬ 
crete Company, a corporation, to the plaintiff is and was 
the sum of $465.47. That the use plaintiff has not been 
paid the sum last mentioned or any part thereof, or any 
interest thereon. 

7 That the aforesaid contract between the United 

States of America and the said defendant, Charles 
H. Tompkins Company, a corporation, was fully completed 
and performed on, to-wit, the 15th day of December, 1930, 
and final settlement thereof made by the United States of 
America to the said defendant, Charles H. Tompkins Com¬ 
pany, a corporation, as aforesaid, on, to-wit, the 2nd day 
of February, 1931, that is to say, more than six months 
before and within one year of the filing of this suit, on, to- 
wit, the 30th day of September, 1931, pursuant to statute in 
such cases made and provided, and said use plaintiff has 
furnished to the department of the United States Govern¬ 
ment under whose direction said contract was performed, 
that is to say, the Architect’s Office of the United States 
Capitol, his affidavit that materials for the prosecution of 
said work had been supplied by him, and that! he had not 
been paid said sum or any part thereof; that thereupon said 
use plaintiff procured certified copies of the original con¬ 
tract and bond as aforesaid for the purpose of filing this 
suit, and in accordance with the provisions of the statute 
in such cases made and provided. 

Plaintiff further avers that no suit has beenjbrought by 
the United States of America upon the bond and contract 
hereinbefore described within the period of six months 
after the completion of and final settlement under 1 said con¬ 
tract, as hereinbefore set forth. 

Wherefore plaintiff brings this suit in the pame of the 
United States of America and claims to recovet of the de¬ 
fendants, the said sum of $465.47, with interest from the 


8 


UNITED STATES OF AMERICA, ETC., VS. 


24th day of October, 1930, exclusive of all set-offs and just 
grounds of defense, besides costs. 

I. S. TUROVER. 

Subscribed and sworn to before me this 28th day of 
September, 1931. 

J. WALTER STEPHENSON, [seal.] 
i Notary Public , D. C. 

SIMON HIRSHMAN, 

Attorney for Use Plaintiff. 

8 Invoice. 

Terms: Net, no discount. 

Phones: District 6796, 8258. 

I. S. Turover, Rough and Dressed Lumber and Mill Work, Thirteenth and Water 

Streets S. W., Washington, D. C. 

80324. 

Shipped to House Office Job. 


District Concrete Co., Sept. 10, 1931. 

76 Randolph St. N. W., 

Washington, D. C.: 

Ticket 

Date. No. Description. Feet. Price. Total. 

1930. 

Aug. 4 34034 100 Pcs. 3 x 4—12 Rgh. 1,200 34.50 41.40 

7 34089 3,000 In. ft. 1 x 2 Rgh. 7.00 21.00 

47 Pcs. 2 x4—16. 501 35.00 17.54 

8 34091 32 Pcs. 3 x4—16 . 512 34.50 17.66 

1 Pcs. 4x8 Compo. Bd. 32 8.50 2.72 

15 34168 2,000 In. ft, 1 x 2 Rgh. 7.00 14.00 

18 34175 50 Pcs. 3 x 4—12 Rgh. 600 34.50 20.70 

34180 20 Pcs. 2 x6—16. 320 35.00 11.20 

10 Pcs. 2 x 8—16 . 213 36.00 7.67 

10 Pcs. 2 x 12—16. 320 37.50 12.00 

22 34213 12 Pcs. 1 x 12—14 Rgh. 168 44.00 7.39 

34221 1,000 In. ft. 1 x 2 Rgh. 7.00 

1,000 In. ft, \% Champer Strips.. 15 00 

25 34236 20 Pcs. 2 x 12—16. 640 37.50 24 00 

10 Pcs. 2 x8—16. 213 34.50 7.35 

75 Pcs. 2 x 4—16. 800 35.00 28.00 

50 Pcs. 2 x 4—14. 467 33.50 15.64 

50 Pcs. 2 x 4—12. 400 33.50 13.40 

25 Pcs. 2 x 6—16. 400 33.50 13.40 

28 34267 500 In. ft, 1 x 3 Rgh. 125 38.50 4.81 

1,500 In. ft. 1 x 2 Rgh.. 7.00 10.50 

1,000 In. ft. 2 x 4 Dr. 667 34.50 23.01 

1,000 In. ft. 3 x 4 Crooks. 1,000 . 20.00 

Sept.30 34532 500 In. ft. 2 x 4 Dr. 333 34.00 11.32 

23 34479 1 x 6 Dr. Box... 50S 35.00 17.78 

4 34297 1 x 2 Rgh. 1.000 . 7.00 

4 34300 50 Pcs. 2 x 4—16. 533 35.00 18.66 

Oct. 1 34544 17 Pcs. 2 x 4—14 (Stained). 159 25.00 3.98 

25 Pcs. 3 x 4—12 Rgh. 300 34.50 10.35 

2 34554 30 Pcs. 2 x4—16. 320 35.00 11.20 

14 34674 1 x 3 Rgh. 1,000 In. 38.50 9.63 

24 34780 2S Pcs. 1 x 12—16 Rgh. 448 4.50 20.16 


$465.47 
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CHARLES H. TOMPKINS COMPANY ET l^L. 

Plea of Charles H. Tompkins Company 
Filed November 6, 1931. 
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The defendant, Charles H. Tompkins Company, a cor¬ 
poration, for plea to the declaration filed herein says: 

It admits the allegations of the declaration relating to 
the contract therein set out between this defendant and 
the United States of America. 

This defendant is without sufficient knowledge to en¬ 
able it either to admit or deny the allegation of the declara¬ 
tion that I. S. Turover furnished certain lumber to District 
Concrete Company, a subcontractor of this 4^ndant on 
said work; and, therefore, this defendant rebuires strict 
proof of said allegation. Further this defendant states 
that if said I. S. Turover did furnish said lumber to said 
District Concrete Company it was used by the 
construction of form equipment used by said s 
on said work, and said equipment was removed 
contractor from the premises after the completion of its 
said subcontract and did not enter into the completed struc¬ 
ture of said public work. 

JAMES SHEIflER, 
Attorney for Charles II. Tompkins 


latter in the 
ubcontractor 
by said sub- 


Co mpaw/. 


District of Columbia, To icit: 


i 

Charles H. Tompkins on his oath deposes and says that 
he is the president of Charles H. Tompkins Company, a 
corporation organized and doing business uncfer the laws 
of the District of Columbia, and one of the defendants in 


the above-entitled case: that said defendant 


has a good 


defense to the whole of plaintiff’s claim herein and for 
grounds thereof states as.follows: 

Said Charles H. Tomkins Company was the general con¬ 
tractor for the excavating and foundation work for the 
addition to the House Office Building located in the 
10 District of Columbia; that one of said defendant’s 
subcontractors on said work was District Concrete 
Company, which company was under contract to erect, and 
did erect forms for the pouring of the concrete foundations 
of said building; that he does not know whetheir said I. S. 
Turover, the plaintiff herein, furnished said District Con¬ 
crete Company with the lumber which the plaintiff claims 
payment for in this suit; but he says that if the plaintiff did 
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’ furnish said lumber, said District Concrete Company used 
it in the construction of form equipment for use on said 
work in the performance of its said contract; and that said 
form equipment was removed from said public work by 
said District Concrete Company after the completion of its 
contract; and said lumber did not enter into the completed 
structure of said public work. 

CHARLES H. TOMPKINS. 

Subscribed and sworn to before me this 5th day of No¬ 
vember, 1931. 

[seal.] GEO. A. BERRY, 

Notary Public. 

Plea of Seaboard Surety Company. 

Filed November 10, 1931. 

• ****##< 

The defendant, Seaboard Surety Company, a corpora¬ 
tion, for plea to the declaration filed herein says: 

It admits the, allegations of the declaration relating to 
the contract therein set out between Charles H. Tompkins 
Company and the United States of America, whereunder 
this defendant was surety. 

This defendant is without sufficient knowledge to enable 
it either to admit or deny the allegation of the decla- 
11 ration that I. S. Turover, the plaintiff in this suit, 
furnished certain lumber to District Concrete Com¬ 
pany, a subcontractor of said Charles H. Tompkins Com¬ 
pany; and, therefore, calls for strict proof of said allega¬ 
tion. Further this defendant savs that it is informed and 
believes, and expects to be able to prove at the trial of this 
case, that if the plaintiff herein did furnish said lumber to 
said District Concrete Company, said lumber was used by 
the latter in the construction of form equipment for the 
pouring of the concrete foundations of the public work 
which said Charles H. Tompkins Company was under con¬ 
tract to do, and that said form equipment was removed 
from said public work by said District Concrete Company 
after the completion of the work undertaken and performed 
by said subcontractor, and, therefore, that said lumber did 
not enter into the completed structure of said public work. 

! JAMES SHERIER, 

Attorney for the Defendant 

Seaboard Surety Company. 


CHARLES H. TOMPKINS COMPANY ET AjL. 
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District of Columbia, To wit: 

James Sherier on his oath deposes and says that he is 
the attorney for the Seaboard Surety Compajny, a corpo¬ 
ration, one of the defendants in the above-entitled case; 
that said defendant has a good defense to tjhe whole of 
plaintiff’s claim and for grounds thereof stated as follows: 

The allegations of the declaration herein relating to the 
contract between Charles H. Tompkins Company and 
United States of America, whereunder this defendant be¬ 
came obligated as surety, are admitted. 

Affiant is informed and believes, and expects to be able 
to prove at the trial of this case, that if the plaintiff, I. S. 
Turover, did furnish the lumber to District Concrete Com¬ 
pany, as alleged in the declaration (which fact is 
12 neither admitted nor denied, strict pfoof thereof 
being required) said lumber was used by said Dis¬ 
trict Concrete Company in the construction of jform equip¬ 
ment for the pouring of the concrete foundations of the 
public work to be performed by said Charles H. Tompkins 
Company, and said lumber was removed from said work 
after the completion of the subcontract of said District 
Concrete Company with said Charles H. Tompkins Com¬ 
pany, and said lumber did not enter into the completed 
structure of said public work. 

JAMES SHERIER. 

Subscribed and sworn to before me this 7th day of No¬ 
vember, 1931. 

[seal.] WILLIAM C. DeLACY, 

Notary Public. 

Memorandum. 

Februarv 17, 1933.—Jury sworn and verdict for De- 

7 •/ 

fendants. 

Supreme Court of the District of Columbia. 

Tuesday, February 21, 1933. 

Session resumed pursuant to adjournment, Hon. James 
M. Proctor, Justice, presiding. 
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Come now the parties hereto by their respective attor¬ 
neys of record and consent that judgment may now be 
entered upon the verdict in this cause. 

Wherefore it is considered that plaintiff take nothing by 
this action, that defendants go hence without day, be for 
nothing held and recover of plaintiff their costs of defense 

to be taxed bv the clerk and have execution thereof. 

* 

From the foregoing judgment the plaintiff by his 

13 attorney i of record, in open Court, notes an appeal 
to the Court of Appeals of this District; whereupon, 

an undertaking to act as a cost bond is hereby fixed in the 
sum of One Hundred Dollars ($100.00) with leave to de¬ 
posit Fifty Dollars ($50.00) cash with the clerk in lieu 
thereof. 

Memorandum. 

February 24, 1933.—Proposed Rill of Exceptions filed. 
$50 deposited in lieu of bond on appeal. 

Assignment of Errors. 

Filed Februarv 24, 1933. 

* m * # # * * 

The Supreme Court erred 

1. In holding as a matter of law that the lumber fur¬ 
nished by the plaintiff was “equipment” and not “labor 
and materials” within the meaning of the Act of Congress 
of August 13, 1894, as amended by the Act of Congress of 
February 25, 1905. 

2. In instructing the jury to find a verdict for the de¬ 
fendants. 

3. In entering judgment on the verdict. 

SIMON HIRSHMAN, 
Attorney for Plaintiff. 

14 Supreme Court of the District of Columbia. 

• Tuesday, March 28, 1933. 

Session resumed pursuant to adjournment, Hon. Janies 
M. Proctor, Justice, presiding. 

##*###* 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the plaintiff by his attorney 
submits to the Court his Bill of Exceptions taken at the 
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ns Co. 
o. of New 


trial of this cause and prays that the same be^ signed and 
made of record, nunc pro tunc, which is hereby accord¬ 
ingly done. 

Designation of Record. 

Filed February 24, 1933. 
****** 

The plaintiff having perfected an appeal heirein to the 
Court of Appeals of the District of Columbia oil February 
—, 1933, hereby requests the clerk of the Supreme Court 
of the District of Columbia to prepare, at pontiff’s ex¬ 
pense, a transcript of the record on appeal 1 , including 
therein the following papers and proceedings, gamely 

1. Declaration. 

2. Affidavit in support. 

3. Particulars of Demand. 

4. Plea of the defendant, Charles H. Tompki 

5. Plea of the defendant, Seaboard Surety 

York City, N. Y. | 

G. Affidavit of defendant, Charles H. Tompkpis Co., in 
support of plea. 

7. Affidavit of defendant, Seaboard Surety Co. of New 
York City, N. Y., in support of plea. 

S. Judgment of the Court. 

15 9. Bill of exceptions signed and filed. 

10. Assignment of errors. 

11. This designation of record. 

SIMON HIRSHM^N, 
Attorney for Plaintiff. 

Service of a copy of the above “Designation oj: Record” 
acknowledged this 24th dav of February, 1933. 

JAMES SHERIJER, 
Attorney for Defendants, Charles H. 
Tompkins Co., Seaboard Sufety Co. 
of Neiv York City, N. Y. 

i 

16 Supreme Court of the District of Columjbia 

United States of America, 

District of Columbia, ss: 

l 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 15, both inclusive, to be a true 
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and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 80324 at Law, wherein 
United States of America, to the use of I. S. Turover, is 
Plaintiff and Charles H. Tompkins Company, a corp. and 
Seaboard Surety Company, a corp. are Defendants, as 
the same remains upon the files and of record in said Court. 

In testimony i whereof I hereunto subscribe mv name 

w m/ 

and affix the seal of said Court, at the City of Washington, 
in said District, this 8th day of June, 1933. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

17 In the Supreme Court of the District of Columbia. 

Law. No. 80324. 

U. S. to the Use of I. S. Turover, Plaintiff, 

vs. 

Charles H. Tompkins Co. (a Corporation) and Seaboard 

Surety Co. of New York City, N. Y. (a Corporation), 

Defendants. 

Bill of Exceptions. 

Be it remembered, that at the trial of this case before 
Mr. Justice Proctor and a jury, duly empaneled and sworn 
to try the issues herein, which trial began on February 17, 
1933; whereupon the following proceedings were had. 

The pleas and affidavits of the defendants admit that 
Charles H. Tompkins Company entered into a contract 
with the Uinted States for certain excavating and concrete 
foundation work in connection with the addition to the 
House Office Building in Washington, D. C., and that in 
pursuance therewith the defendant Charles H. Tompkins 
Company, as principal, and the defendant, Seaboard 
Surety Co. of New York City, N. Y., as surety, furnished 
the United States with a bond in accordance with the pro¬ 
visions of the Act of Congress of August 13, 1894, as 
amended by the Act of Congress of February 25, 1905. 

Thereupon, I. S. Turover, plaintiff, to maintain the is¬ 
sues on his part joined, produced evidence tending to show 


CHARLES H. TOMPKINS COMPANY ET AL 


15 


that from July, 1930 to October, 1930, he sold and delivered 
certain lumber to the District Concrete Corporation, a sub¬ 
contractor to C. H. Tompkins Company for concrete forms, 
in connection with concrete work which the Tompkins 
18 Company was doing under contract with the United 
States; that said lumber was delivered to the place 
where said work was being done; that a small sutn had been 
paid thereon by the District Concrete Corporation to him; 
that there was a balance due thereon which was unpaid, 
amounting to $465.47’; and that the sizes and amounts of 
lumber furnished was as indicated in the Particulars of 
Demand. 

■ 

Whereupon C. H. Sorrell testified on behalf of the plain¬ 
tiff, in substance, that he was the president of tjhe District 
Concrete Corporation; that his corporation had a contract 
with the Charles H. Tompkins Company to do certain form 
construction work for them in connection with its contract 
with the United States; that his company had purchased 
certain lumber from the plaintiff,which was delivered to the 
place where the work was being done; that the pill of par¬ 
ticulars contained a true statement of the amount of lumber 
delivered, and that there was a balance due bud unpaid 
thereon of $465.47; that the Particualrs of Depand con¬ 
tained a true statement of the lumber furnished, j That this 
lumber was used for erecting forms for pouring concrete 
into the foundation for the addition to the House Office 
Building, and also for supporting and bracing, bnd that it 
was used many times over. Finally, what was left was 
taken a wav from the foundation at the direction of some 
one from the Tompkins Company, stored and finally used 
for kindling purposes. In his opinion what was taken away 
could not be used again for this kind of work, as jit was full 
of holes, some of it was warped and some of it ^vas splint¬ 
ered, and had been cut down from its original delivery size. 

Whereupon J. J. Statler testified on behalf of the plain¬ 
tiff, that he was foreman on the job for the District Concrete 
Corporation; that the lumber delivered by the plaintiff was 
used for erecting forms for pouring concrete into the foun¬ 
dation for the addition to the House Office Building, and 
also for supporting and bracing purposes; that it was 


19 used over and over again, being cut down 
to time. What was left was carted awayj 
for fire wood. Other lumber, other than that 


from time 
and used 
burchased 
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from the plaintiff, was also used for this work, and that 
this other lumber had been taken from another job. 

Thereupon, on behalf of the defendant, C. H. Tompkins 
testified that he was president of the Tompkins Company, 
and that he had had twenty-five years’ experience in con¬ 
crete work. That he was on job at the work done at the addi¬ 
tion to the House Office Building; that he had no knowledge 
of the exact amount of lumber delivered by the plaintiff to 
this job; that most of the lumber used by the District Con¬ 
crete Corporation in its work at this job was taken away 
after the job was completed and was in good condition; 
that in his experience as a concrete man, generally not 
more than from fifteen to twenty-five per cent of the lum¬ 
ber used for form work and for supports and bracing was 
totally used up or exhausted; that the lumber taken away 
by the District Concrete Corporation could have been used 
again in this same work on another job, and that the Dis¬ 
trict Concrete Corporation hauled good lumber from the 
job for a week or more with their truck. 

Thereupon, oh behalf of the defendant, Theodore P. 
Krafft, testified in substance that he was foreman of the 
Tompkins Company force on this job. That he saw plain¬ 
tiff’s trucks delivering lumber, but did not know how much 
was delivered. That after their work was completed, he 
saw the District Concrete Corporation cart away about 
fifteen or twenty loads of lumber, which was in good con¬ 
dition, and which could be used over and over again for 
this kind of work; that in his experience as a foreman on 
this kind of work only about ten per cent of the lumber 
used for forms for pouring concrete and for bracing and 
supporting is exhausted and that the other ninety per cent 
can be used over and over again on other jobs. Also he 
testified that after the District Concrete Corporation had 
taken away all of the good lumber, and he was clean- 
20 ing up the job, he ordered the District Concrete Com¬ 
pany to cart away and they did cart away several 
loads of waste lumber which they had left on the job. 

Thereupon, on behalf of the plaintiff, J. J. Statler 
was recalled and testified that there were only about 
two or three loads of lumber that was taken away after 
the work was completed; that what was left was in poor 
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condition; that the reason the lumber had beep exhausted 
in this work was because of the straightened financial con¬ 
dition of the District Concrete Corporation; for) which rea¬ 
son they had been compelled to use the lumber over and 
over again. Ordinarily, about fifteen to twenty per cent of 
the lumber is exhausted in this kind of work. 

Thereupon the plaintiff rested. 

Whereupon the defendants moved for a directed verdict 
on the ground that the evidence showed the lumber supplied 
by the plaintiff was used as “equipment’’ and |not as “la¬ 
bor and materials” within the meaning of the |Yct of Con¬ 
gress of August 13, 1894, as amended by the Act of Con¬ 
gress of February 25, 1905. 

Whereupon, the Court sustained the motion for a directed 
verdict on the ground that the lumber supplied by the plain¬ 
tiff was “equipment” and not “labor and materials”, and 
thereupon the court instructed the jury to return a verdict 
for the defendants, to which action and decision of the 
Court the plaintiff, at the time, excepted. 

Thereupon the jury returned a verdict in fivor of the 
defendants, and judgment thereafter entered thereon. 

And inasmuch as the matters and things aforesaid are 
not of themselves matters of record, the plaintiff presents 
this, his bill of exceptions and prays that it may be signed 
and sealed and made a part of the record in the 
21 above entitled cause, which is done this! 28 day of 
March, 1933. | 

By the Court: 

JAMES M. PROCtOR, 

Justice. 

Seen. 0. K. 

JAMES SHERIER, 

Atty. for Defts. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5983. United States of America to the use of I. S. 
Turover, appellant, vs. Charles H. Thompkins (Company, a 
corporation, et al. Court of Appeals, District of Columbia. 
Filed Jun. 9, 1933. Henry W. Hodges, Clerk. 
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UNITED STATES OF AMERICA to the xj 

TUROVER, Appellant, 

vs. 


SE OF I. S. 


CHARLES H. TOMPKINS COMPANY, a Corporation, 
and SEABOARD SURETY COMPANY, a Corporation, 
Appellees. 


BRIEF OF APPELLANT. 


Statement. 


This is a suit by the appellant against the defendants, 
one a contractor and the other a surety compan^, in connec¬ 
tion with a bond given by the Charles H. Tompkins Com¬ 
pany, as principal, and the Seaboard Surety Company, as 
surety, under and by virtue of the Act of Congress of 
August 13, 1894, as amended by the Act of February 25, 
1905. The declaration in the case alleged that the appellee, 
Charles H. Tompkins Company, entered into a contract 
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with the United States Government on the 19th dav of 

% 

June, 1930, to furnish labor and materials and perforin the 
work required in connection with clearing the site, excavat¬ 
ing and foundation work for the new addition to the 
House Office Riding, located in the District of Columbia, 
the same being a public building or public work within the 
meaning of the above acts. That in pursuance therewith 
the said appellee, Charles H. Tompkins Company, as 
principal, and the said Seaboard Surety Company, as 
surety, executed a bond to the United States of America, 
the penalty of which is as follows: 

“Now, therefore, if the principal shall well and 
truly perform and fulfill all the undertakings, cove¬ 
nants, terms, conditions, and agreements of said con¬ 
tract during the original term of said contract and any 
extensions thereof that may be granted by the Gov¬ 
ernment, with or without notice to the surety, and dur¬ 
ing the life of any guaranty required under the con¬ 
tract, and shall also well and truly perform and fulfill 
all the undertakings, covenants, terms, conditions and 
agreements of any and all duly authorized modifica¬ 
tions of said contract that mav hereafter be made, 
notice of which modifications to the surety being 
hereby waived, and if said contract is for the construc¬ 
tion or repair of a public building or a public work 
within the meaning of the Act of August 13, 1894, as 
amended by Act of February 25, 1905, shall promptly 
make payment to all persons supplying the principal 
with labor and materials in the prosecution of the work 
provided for in said contract, and any such authorized 
extension or modification thereof, then, this obligation 
to be void; otherwise to remain in full force and 
virtue.” 

That thereafter the appellee, Charles H. Tompkins Com¬ 
pany, entered into a contract with the District Concrete 
Corporation for the performance of certain concrete work 


in connection with said Office Building, and tjhat in pur¬ 
suance therewith the said District Concrete Corporation 
purchased from the appellant herein certain lumber which 
was used by the said District Concrete Corporation in the 
construction of form equipment for the pouring! of concrete 
foundations in said work; that the total value of the lum¬ 
ber purchased was four hundred sixty-five and 47/100 dol¬ 
lars ($465.47); that the same had not been paid and that 
appellant has complied with all the requirements of said 
act (Rec. 2-3-4 and 5). 

The appellees filed a plea in which they stated they neither 
admitted nor denied that the appellant furnished the lum¬ 
ber, and as a further defense stated that the fumber fur¬ 
nished by the appellant was used by said sub-contractor 
and removed from the premises after completion of the 
work and did not enter into the completed structure (Rec. 
9-10). 

At the trial of the issues the evidence adduce^ on behalf 
of the plaintiff tended to substantiate all the allegations of 
the declaration (Rec. 14, 15). 

The evidence on behalf of the appellees was to the effect 
that all this lumber was not “used up in the work”; that 
ordinarily not more than fifteen to twenty per cent of lum¬ 
ber for concrete forms is totally exhausted, and that in this 
particular case after the work was completed (he District 
Concrete Corporation carted away most of the lumber al¬ 
leged to have been furnished by the appellant (Rec. 16). 
The rebuttal testimony on behalf of the plaintiff tended to 
show that there was very little of lumber furnished by ap¬ 
pellant which was left as a result of this job an4 that most 
of it was used up (16 and 17). Whereupon, oi^ motion of 
the appellees, the court directed the jury to return a verdict 
for the appellees on the ground that the evidence tended 
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to show that the lumber furnished by the appellant was 
44 equipment’’ and was not “labor and materials” within 
the meaning of the Act of Congress of 1894 as amended. To 
which action appellant duly excepted. 


Argument. 


The single issue in this case is whether or not lumber 
supplied for the construction of forms for pouring con¬ 
crete for use in the foundation of the addition to the new 
House Office Building, at Washington, 1). C., is “materials” 
within the intent and meaning of the Acts of Congress of 
August 13, 1894, c. 280, 28 Stat. 278, and February 24, 
1905, c. 778, 33 Stat. 811, and also within the meaning and 
intent of the penalty of the bond involved herein. 

The position of appellees below, and of the Justice who 
directed a verdict for them, was that the lumber used as 
above indicated was “equipment” and not 44 materials” 
within the meaning of the acts. 

The Acts of August 13, 1894, and of February 24, 1905, 
have been referred to as the 44 materialmen’s acts,” and 
were passed for the express purpose of protecting laborers 
and materialmen who furnish labor and supply material in 
the prosecution of public works by reason of the fact that 
they have no lien upon the public land or work owing to 
the sovereign ownership. This being the express purpose 
of the passage of the acts, the courts in construing it have 
unanimously held that it should be liberally interpreted to 
accomplish the purposes for which it was passed. 

In the case of Fleishman v. U. S ., et al, 270 U. S. 349, 
decided March 1, 1926, the court stated at p. 360; 


44 The purpose of the materialmen’s act, which is 
highlv remedial and must be construed liberallv, is 
to provide security for the payment of all persons who 
supply labor or material in a public work, that is to 
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give all creditors a remedy on the bond of the con¬ 
tractor, to be enforced within a reasonable time in a 
single proceeding in which all claimants ^hall unite.” 

Thus in the case of Illinois Surety Co. v. John Davis Co., 
2-J4 U. S. 376, 1916, the court stated at p. 380: j 

“First: The purpose of the act was to provide 
security for the payment of all persons who provide 
labor or materials on public work. This jvas done by 
giving a claim under the bond in lieu of the lien upon 
land and buildings customary where property is owned 
by private persons. Decisions of this Cornet have made 
it clear that the statute and bonds given under it must 
be construed liberally, in order to effectukte the pur¬ 
pose of Congress as declared in the act. Ik every case 
which has come before this Court, where labor and ma¬ 
terials were actually furnished for and used in part 
performance of the work contemplated in the bond, 
recovery was allowed, if the suit was brought within 
the period prescribed by the act. Technical rules other¬ 
wise protecting sureties from liability have: never been 
applied in proceedings under this statute.” 

I 

And thus following its decisions that the acts should be 
liberally construed the Supreme Court of the United States 
has in a number of decisions held the following jo be “labor 
and materials” within the meaning of the miterialmen’s 
acts: Rental of cars, tracks and equipment for use in public 
work; claims for drawings and patterns used by a con¬ 
tractor in making molds for castings; wages of laborers at 
a quarry fifty miles from a public work; wages of carpenters 
and blacksmiths who repaired cars in which stone was 
carried to a quarry dock for shipment to a public work; 
wages of laborers who repaired tracks upon which the cars 
moved; wages of stablemen who fed and drove the horses 
which moved the cars on the tracks; scaffolding upon which 
the carpenters stand in doing work upon h ship, and 
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groceries and provisions furnished the contractor and con- 
summed by the laborers. 

The following cases cover the above enumeration: 

In the case of John P. Brogan v. National Surety Co., 
246 U. S. 257, decided March 4, 1918, the court, in holding 
that, under the circumstances of the case, groceries and 
provisions furnished the contractor and consumed by the 
laborers were “labor and materials” within the meaning 
of the materialmen’s acts, stated at p. 261: 

“This Court has repeatedly refused to limit the ap- 
lication of the act to labor and materials directlv in- 
corporated into the public work. Thus in Title 
Guaranty & Trust Co. v. Crane, 219 U. S. 24, 34, the 
claim for which recovery was allowed under the bond 
included not only cartage and towage of materials, but 
also claims for drawings and patterns used by the con¬ 
tractor in making molds for castings which entered 
into the construction of the ship. In United States 
Fidelity Co. v. Bartlett, 231 U. S. 237, where the work 
contracted for was building a breakwater, recovery 
was allowed for all labor at a quarry opened 50 miles 
away. This included, as the record shows, the labor 
not only of men who stripped the earth to get at the 
stone and who removed the debris, but carpenters and 
blacksmiths who repaired the cars in which the stone 
was carried to the quarry dock for shipment, and who 
repaired the tracks upon which the cars moved. And 
the claims allowed included also the wages of stable¬ 
men who fed and drove the horses which moved the 
cars on those tracks. In Illinois Surety Co. v. John 
Davis Co., 244 U. S. 376, recovery was allowed not only 
for the rental of cars, track and other equipment used 
by the contractor in facilitating his work, but also the 
expense of loading this equipment and the freight paid 
thereon to transport it to the place where it was used. 
As shown by these cases, the act and the bonds given 
under it must be construed liberally for the protection 
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of those who furnish labor or materials in ^he prosecu¬ 
tion of the work.” 

In the case of Illinois Surety Co. v. John Davis Co., 244 
U. S. 376, the court stated at p. 383: 

i 

“Fourth. The specific objection made to the claim 
of the United States Equipment Company, for rental 
of car tracks, and equipment used at the Naval Train¬ 
ing Station, and the expense of loading th^ plant and 
freight thereon to and from the station, 
founded. The Surety Company contends 
not supplying Tabor and materials.’ ThA equipment 
was used in the prosecution of the work. Material was 
thus supplied, although a loan serving the purpose, no 
purchase of it was made.” 

In the case of Title Guaranty Co. v. Crane Co., 219 U. S. 


is also un- 
that this is 


24, decided in 1910, the court, in holding that a 
structed under contract for the United States 
work within the meaning of the Act of Congre 
tion and that material men could maintain an action on the 
bond, stated at page 34: 


vessel con- 
is a public 
hs in ques- 


towage to 
^gree with 
i Lawrence- 


“Next it is objected that certain claimants are not 
entitled to the benefit of the bond, either because they 
had a lien or because the service was too remote. Of 
the former class are claims for cartage and 
the spot where the work was going on. We 
Judge Putnam in American Surety Co. v. 
ville Cement Co., 110 Fed. Re]). 717, that in these small 
matters the objection if carried to an extreme would 
defeat the purpose of the statute; that such liens ordi¬ 
narily are not insisted upon, and it would be unreason¬ 
able to let the statute ‘interfere with the convenience 
of minor dealings in such methods as the upual prac¬ 
tices establish’. Of the other class are the claims for 
patterns furnished to the moulding department of the 
Puget Sound Engine Works. As was said by 
below, those who furnish the patterns have 


the judge 
as fair a 
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claim to be protected as those who erect the scaffolding 
upon which the carpenters stand in doing their work 
upon the ship 

In the case of American Surety Co. of New York v. Law- 
renceville Cement Co. et al., 110 Fed. Rep. 717 (cited with 
approval by the Supreme Court of the United States in 
Title Guaranty Co. v. Crane Co., supra), Judge Putnam 
had this to say of the bonds involved herein, quoting from 
page 719: 

“In using the expression which we have quoted from 
the statute and the bond, there can be no question that 
Congress had somewhat in mind statutes in various 
States giving liens on buildings and other property, 
real and personal, for labor and materials. Neverthe¬ 
less, this statute does not have the same aspect as the 

ordinarv lien statutes referred to, and therefore the 
* 

latter can afford onlv verv general assistance witli ref- 
erenee to the construction of the former. The ordinarv 
lien statutes have been justly and strictly held to cover 
only what had added to the value of the property 
against which the lien is asserted, and therefore thev 
are ordinarily administered to protect only what is 
actually incorporated into its substance. The under¬ 
lying equity of these statutes requires them to be so 
limited in their application. Even this underlying 
equity is not applied with absolute strictness, as, for 
example, with reference to a bill of lumber sold to one 
erecting a building, no distinction is made between 
those portions of it which are actually incorporated 
into the walls and those portions used in temporary 
carpenters 7 stagings necessary to aid in construction. 
Such statutes commonly use expressions of this char¬ 
acter: ‘Whoever performs labor or furnishes ma¬ 
terials in erecting, altering or repairing a house, build¬ 
ing or appurtenances’; a form which has direct refer¬ 
ence onlv to the labor or materials and the erection in 
•> 

which thev are used; while in the statute under discus- 
sion the expression is broader, namely ‘in the prosecu- 
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tion of the work’. The underlying equity of the lien 
statutes relates to a direct addition to tljie substance 
of the subject matter of the building, or jother thing, 
to which the lien attaches, while the statute^ in question 
concerns every approximate relation of thIp contractor 
to that which he has contracted to do. plainly, the 
act of Congress and the bond in the cast} at bar are 
susceptible of a more liberal construction than the lien 
statutes referred to, and they should receive it.” 

A recent case in point following these Supreme Court 
decisions, decided by the Circuit Court of appeals, 5th 
Federal Circuit, was that of Holloway & Dupont Dredging 
Co. v. Des Rocher & Watkins Towing Co. et al., 57 Fed. 
(2d) 864 (April 7, 1932). This was a suit brought under 
the provisions of the materialmen’s acts to recover $4,425 
for the rental of a dredge, houseboat, launch and other 
equipment leased to a contractor for the purpose of the 
work, and the court, at p. 864, in affirming the idling of the 
district court, stated: 

“It is not questioned that the equipment of both 
appellees was rented to the contractor and used by it 
in actually doing the work of dredging, and that the 
amount of the judgments awarded were correct; but 
it is contended that, as they were not subcontractors 
and furnished no labor for the operation of the equip¬ 
ment rented, appellees did not supply the contractor 
with labor and materials in the prosecution of the work 
within the contemplation of the statute. 

“Of course recovery in each case depends upon the 
particular facts shown. It is certain that the work 
could not have been successfully prosecuted without 
the use of the equipment. It was rented for that spe¬ 
cific purpose and not for use generally or on other 
ivork as ivell. The ruling of the district! court was 
right. ’ ’ 
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Conclusions. 

In view of the above decisions, it is respectfully sub¬ 
mitted that the lumber furnished by the appellant for the 
construction of forms for pouring concrete was ‘ 4 mate¬ 
rials’ ’ within the meaning of the Materialmen’s Acts and 
the bond in question, and that the lower court erred in 
directing a verdict on the ground that the evidence showed 
the lumber was “equipment” and hence not “materials” 
within the intent and meaning of the acts in question. 

Simon Hirshman, 
Attorney for Appellant. 
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STATEMENT OF FACTS. 

The claim of appellant (plaintiff below) was ijor the 
selling price of certain lumber sold to the District 
Concrete Corporation, which was a subcontractor of 
appellee Tompkins Co. At the bottom of page 2 of 
appellant's brief it is stated that the contract of the 
District Concrete Corporation with Tompkins Co. was 
“for the performance of certain concrete work.” That 
is incorrect. The declaration, the pleas and affidavits 
of defendants, and the testimony of both plaintiff and 


defendants show the contract to have been solely for 
the erection of forms to receive the concrete for the 
foundations for the House Office Building (R. pp. 3, 9, 
15, 16). 

According to the testimonv, lumber used in concrete 
form-making is exhausted “generallv not more than 
fifteen to twenty-five per cent" (Tompkins, K. 16): 
“only about ten per cent" (Krafft, K. 16); “ordi¬ 
narily, about fifteen to twenty per cent” (Plaintiff’s 
witness Staffer, K. 17). The last-named witness testi¬ 
fied that on this particular job only about two or three 
loads of lumber had been taken away after the work 
was completed; “that the reason the lumber had been 
exhausted in this work was because of the straight¬ 
ened financial condition of the District Concrete Cor¬ 
poration: for which reason they had been compelled 
to use the lumber over and over again." But both 
Tompkins and Krafft contradicted Statler regarding 
the quantity of lumber taken from the job after its 
completion,iTompkins stating that most of the lumber 
used ' * * was taken away after the job was completed 
and was in good condition; ; ' * could have been used 
again in this same work on another job” (K. 16); and 
Krafft testifving that “he saw the District Concrete 
Corporation cart away fifteen or twenty loads of lum¬ 
ber which was in good condition, and which could have 
been used over and over again for this kind of work” 
(K. 16). Furthermore, Statler testified that “other 
lumber, other than that purchased from the plaintiff, 
was also used for this work, and that this other lumber 
had been taken from another job.” (K. 15, 16.) 

On this state of the record, the court below granted 
the defendants’ motion for a directed verdict on the 
ground that the lumber constituted equipment of the 
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subcontractor and not materials; and it is respectfully 
nibmitted that the decision was right. 

The trial justice based his finding largely on the 
authority of National Surety Co. v. IT. S., 22^ Fed., 
577 (1916); IT. S. v. McKay, 28 Fed., 2nd, 777 (|192S); 
and IT. S. v. Hercules Co., 52 Fed., 2nd, 451 (1937). 

In the first-mentioned case the claims suet, upon 
were for unpaid balances due for various kinds of ma¬ 
terials furnished, including coal for necessary use in 
dredging, for dynamite and electric exploders 
machinery, hardware, general supplies, oil, 
glass, rope, valves, round iron; and groceries and sup¬ 
plies for the company boarding-house. 

The lower court made findings of law* to the 
that supplies consumed or used up by the coid 
in the progress of the work were within the security 
contemplated by the bond, but that materials which 
became a part of the quasi permanent equipment of 

worn 
rt for 


, iron, 
paint, 


effect 
r act or 


tiie contractor and survived the completion of th 
were not secured. On appeal to the District Coi 
tlie Western District of Michigan, Denison, J., [stated 
(p. 580): 


s cou¬ 
ld oc- 
labor 


Per¬ 
th ree 


“The statute involved has been many time 
sidered, but the Supreme Court has never h 
casion to declare broadly the meaning of 
and materials.’ * * *” 

“The questions saved for this review* * * 
tain to claims which may be divided into 
classes*?^2) Those for machines or appliances of 
such a character as to become a part of thC con¬ 
tractor’s quasi-permanent outfit and are not to 
be used up or w*orn out on this job, unlcs^ they 
happened to be; * * * j 

“The second class of items here involved may 
be typified by the ‘Rand drills.’ As a mattjer of 
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common knowledge sucli drilling machines are 
portable engines operated by suitable power and 
intended to be used in one location after another 
until they are worn out. Their life depends upon 
the carg given to them. It was found as a fact as 
to these machines that because they had been either 
so much used or so badly used upon this work, or 
because the business was to be liquidated, the re¬ 
ceiver considered them not worth moving and thev 

. *W • 

were abandoned. If the bond is to extend at all to 
machines, tools and appliances used upon the work 
their inclusion must be determined bp their inher¬ 
ent character and not by the length of time for 
which or the manner in which they happen to be 
used. Such drilling 'machines become a part of the 
permanent outfit of the contractor. True, they 
might wear out sooner than a dredge, or a crane, 
or a hoisting engine, but they might outlive any of 
iJte.se things. In our judgment they cannot be re¬ 
garded as materials used in the ctnisfruction of 
the work. Of the same class are many other things 
found among items allowed. Rope in large quan¬ 
tities, wire cable, anchor chains, etc., are clearly 
normally a part of the permanent or quasi-per¬ 
manent outfit of the coniraetor. They obviously 
would out-last any short piece of work; and the 
proper name to be given them must be fixed by 
the nature of the materials and not by the length 
of the job. If in fact, any of these things like rope 
was intended for current consumption in the di¬ 
rect doiqg of the work, it does not so appear upon 
this record. Things of this class are not normally 
intended for specific use and exhaustion upon the 
work where they are first sent. They are not ma¬ 
terials used in the work, they are facilities for 
doing that work and any other work to which they 
may be applied. * ' 

“We approve generally and apply the rules of 
separation of items as stated bv Judge Webb in 
U. 8. v. Morgan (CC) 111 Federal, 474, 478.” 



0 


In the Morgan ease the court said (p. 490): 


* •* * “(e) The items under finding numbered 9 
are not recoverable. They did not enter info the 
const ruction of the public work , but were in the 
nature of tools and appliances to be used by the 
contractor for Ids own convenience and advantage 
in the execution of his contract. 

The decision in the McKay case was to like effect. 
The following is quoted from page 780 thereof: 

“The next item in dispute is one of $15 covering- 
tile value of two hook ladders used bv tllie sub- 
contractor in the work and admittedly inot re¬ 
turned. The question here involved is Whether 
these ladders constitute ‘materials’ within the 
meaning of the statute. The statute is not to be 
strictly limited like mechanics' lien statutes gen- 
erallv, so as to include onlv such labor or materials 
as add to the value of the improvement o^ struc¬ 
ture; nor, on the other hand, should it be so con¬ 
strued as to include claims for labor or materials 
which are not normally intended for specific use 
and exhaustion upon a given piece of work, but 
are merely facilities for doing that work and any 
other work to which they may be applied by their 
owner. National Surety Co. v. U. S. * * * Since 
these ladders appear to fall in the latter c ass the 
claim with respect to them must be disallowed.’’ 

While the question involved it) the Hercules case was 
whether claims for freight on materials were covered 
by the bond, the reasoning of the court applies as well 
to the materials themselves and lays down the govern¬ 
ing principle in such cases. Therefore it is quoted 
from at length, as follows (p. 452): 
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* * * j g on ]y necessary here to point out the 
distinction between freight on material, such as 
sand, gravel, and cement, which is actually con¬ 
sumed in the process of construction, the rut ire 
value of which inures to the benefit of the work, 
and freight on an expensive dredge or dragline 
lasting many years, with reasonable repairs, and 
available on many jobs, the original cost of which 
in some instances would doubtless exceed the full 
penalty of the bond, leaving only a pro rata pro¬ 
tection to smaller claimants. * * * 

The instances in the authorities where claims 
for freight have been allowed against the sureties 
are of jthree classes: First, where the seller has 
paid the freight, or agreed to pay it, and the ma¬ 
terial is of a character wholly susceptible of use, 
and in fact used, in the construction of the work, 
such as slag, sand, gravel, cement, beams, bolts, 
washers and nails. It makes no difference whether 
the material is directly incorporated into the work 
or structure, or used for fuel, feed, blasting, scaf¬ 
folding or drilling, or whether it is furnished a 
contractor or subcontractor, but it must be actu¬ 
ally and practically consumed in the process of 
construction. * * * In these cases, the transpor¬ 
tation charges have been allowed the seller of the 
material as representing substantially a part of 
the purchase price. In other words, the claims 
are allowed the seller for ‘materials’ furnished 
within the intent of that word as used in the stat¬ 
ute and bond. U. S. v. Morgan. * * * 

The second class is where the contractor has 


agreed to pay the freight and the nature of the 
material is the same as that just mentioned. In 
these instances the services performed by the car¬ 
rier in transportation have been regarded as ‘la¬ 
bor’ furnished the contractor as that word is used 
in the statute. Cartage, towage, lighterage, and 
freight charges by rail or water, either for a long 
or short haul, are alike included in the comprehen- 



sive meaning of the word ‘labor’, because the full 
value of the services is furnished the contractor 
and inures to the benefit of the work. 

Third. Freight upon hired teams, to<j)ls, ma¬ 
chinery, or plant equipment constitutes j the re¬ 
maining classification. The use of such prop¬ 
erty is deemed labor furnished the contractor and 
its hire held to be within the protection of the 
bond. The work is performed by the claimant 
through the use of its equipment; U. S. v. Illinois 
Surety Company (C. C. A. 226 Federal, 6;:7, 662). 
The use of a derrick or lighter to transport stones 
and put them in place is in principle as truly labor 
as if hand power were employed, which m ‘is doubt¬ 
less what an ancient Egyptian contracto:* would 
have done;’ U. S. v. Port Deposit Quarrv Co., (D. 
C.) 272 F. 698, 699; Id. (C. C. A.) 277 F. 1019. 
The freight on such equipment is regarded as an 
item of the rental and, as all of the fair usufructu¬ 
ary value of the property, during the period of 
construction, goes into the icork, the freight, as an 
ingredient thereof, is likewise included. Thus the 
obligation of the bond, which is for the construc¬ 
tion of the work, is held to be to make full pay¬ 
ment of the value of all labor and materials con¬ 
tributed to the accomplishment of the object of the 
contract. If the contribution had not been made, 
the sureties would have had to make it. The full 
value of machinery and other substantial prop¬ 
erty owned by the contractor is not entirely con¬ 
tributed to reduce the obligation of the sureties, 
and, therefore, we find a different rule with refer¬ 
ence to the purchase price of such property, in¬ 
cluding the freight thereon, whenever the freight 
is a substantial ingredient of the purchase price, 
as in truth it often is. 

No case has been cited or noted where freight 
on capital equipment owned by the contractor has 
been allowed the seller or the carrier in a claim 
under the Federal Act. The reason is potent and 
obvious. It is a sound economic principle that 
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cost ofi transportation is an ingredient of fair 
market price. 'When the labor consists in trans¬ 
porting plant equipment, the cost of transporta¬ 
tion of which increases the capital investment of 
the contractor, but does not enter into the work, 
it is not labor or material furnished the contractor 
in the prosecution of the work and therefore is not 
protected. In such instances the full value of the 
plant equipment does not enter into the work. 
Consequently it cannot be said that the freight 
charges are furnished the contractor either in the 
form of labor or materials. The letter and the 
spirit of the bond under the statute is thus given 
effect by binding the sureties for labor and ma¬ 
terials furnished the contractor only to the extent 
that each is actually supplied. 

Because freight on rented equipment is recover¬ 
able under the bond as ‘properly included with the 
fixed rental:’ 111. Surety Co. vs. John Davis Co., 

244 U. S. 376 ' * * the intervener contends that 
freight on bought equipment should be also, say¬ 
ing that the law puts no such penalty on owner¬ 
ship. The argument proves too much since, by the 
same logic, the price of the equipment would be 
included as well as the rental. We have seen why 
the creditor who sells tools, machinery, or an op¬ 
erating plant which may be used on many jobs is 
denied security under the bond for the full pur¬ 
chase price, and the difficulty of apportioning 
what part of it is used or worn out in the work of 
any one contract has caused such claims to be en¬ 
tirely rejected by the courts, which, out of neces¬ 
sity, are practical in the administration of jus- 

Jim.” _ 

Cfcf z ^ 

Tins case cites and interprets llill v. American Sure- 
ty Co., 200 U. S. 197: 


* * * “It was held that the obligation should be 
construed in the light of the manifest purpose of 
the statute to require that material and labor actu- 
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ally contributed to the const ruction of tile work 
should be paid for and that a security slipuld be 
provided to that end.” 

il will be readily perceived that the instant case by 
analogy is identical in principle with those just cited. 
Extended argument probably would add little, if any¬ 
thing, to its further clarification. The lumber [was no 

metal 
The 
strait- 
br, the 




more “materials” than would have been thoi 
"pans'’ in common use in concrete form-makin 
claim (which was disputed) that, because of the 
cued linancial circumstances of the subcontract 
lumber in this particular case was used “ovbr and 
over again” and almost entirely exhausted in the op¬ 
eration, does not alter the decisive principle to be ap¬ 
plied. Ordinarily such lumber was good for |ise on 
from 3 to 9 other jobs, applying the percentages shown 
by the testimony. The claim of the plaintiff against 
the District Concrete Corporation was for the felling 
price of the lumber, which became part of the pur¬ 
chaser’s equipment. The percentage of the lumber 
used up was the ordinary depletion of such equipment, 
and, even as to that, none of it entered into tliel com¬ 
pleted structure. Such depletion can not be consid¬ 
ered, however, because “the difficulty of apportioning 
what part of it is used or worn out in the work of any 
one contract has caused such claims to be entirely re¬ 
jected by the Courts” (Hercules case, supra). \ The 
lumber was usual equipment of a form-making) con¬ 
tractor, and classifiable as such in the light of the cases 
above cited, which in principle are in consonance with 
every case cited in appellant’s brief. 

Respectfully submitted, 

James Sherier, 

Attorney for Appellees. 


